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HEALTH AND SPORT COMMITTEE 
 

AGENDA 
 

29th Meeting, 2014 (Session 4) 
 

Tuesday 11 November 2014 
 
The Committee will meet at 10.00 am in the David Livingstone Room (CR6). 
 
1. Subordinate legislation: The Committee will take evidence on— 
 

 the Public Bodies (Joint Working) (Integration Scheme) (Scotland) 
Regulations 2014 [draft];  

 the Public Bodies (Joint Working) (Prescribed Health Board Functions) 
(Scotland) Regulations 2014 [draft];  

 the Public Bodies (Joint Working) (Prescribed Local Authority Functions 
etc.) (Scotland) Regulations 2014 [draft];  

 the Public Bodies (Joint Working) (National Health and Wellbeing 
Outcomes) (Scotland) Regulations 2014 [draft];  

 the Public Bodies (Joint Working) (Scotland) Act 2014 (Modifications) 
Order 2014 [draft] from— 

 
Alex Neil, Cabinet Secretary for Health and Well-being, Alison Taylor, 
Team Leader, John Paterson, Divisional Solicitor, Frances Conlan, Bill 
Team Leader, and Christine McLaughlin, Deputy Director: Finance Health 
and Wellbeing, Scottish Government. 

2. Subordinate legislation: Alex Neil (Cabinet Secretary for Health and 
Wellbeing) to move—S4M-11455—That the Health and Sport Committee 
recommends that the Public Bodies (Joint Working) (Prescribed Local Authority 
Functions etc.) (Scotland) Regulations 2014 [draft] be approved. 

 
3. Subordinate legislation: Alex Neil (Cabinet Secretary for Health and 

Wellbeing) to move—S4M-11456—That the Health and Sport Committee 
recommends that the Public Bodies (Joint Working) (Prescribed Health Board 
Functions) (Scotland) Regulations 2014[draft] be approved. 

 
4. Subordinate legislation: Alex Neil (Cabinet Secretary for Health and 

Wellbeing) to move—S4M-11457—That the Health and Sport Committee 
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recommends that the Public Bodies (Joint Working) (National Health and 
Wellbeing Outcomes) (Scotland) Regulations 2014 [draft] be approved. 

 
5. Subordinate legislation: Alex Neil (Cabinet Secretary for Health and 

Wellbeing) to move—S4M-11458—That the Health and Sport Committee 
recommends that the Public Bodies (Joint Working) (Integration Scheme) 
(Scotland) Regulations 2014 [draft] be approved. 

 
6. Subordinate legislation: Alex Neil (Cabinet Secretary for Health and 

Wellbeing) to move—S4M-11459—That the Health and Sport Committee 
recommends that the Public Bodies (Joint Working) (Scotland) Act 2014 
(Modifications) Order 2014 [draft] be approved. 

 
7. Food (Scotland) Bill: The Committee will consider the Bill at Stage 2 (Day 1). 
 
8. Mental Health (Scotland) Bill: The Committee will take evidence on the Bill at 

Stage 1 from— 
 

Gordon McInnes, Development Worker, Mental Health Network Greater 
Glasgow; 
 
Andrew Strong, Policy and Information Manager, Health and Social Care 
Alliance Scotland (the ALLIANCE); 
 
Karen Martin, Mental Health Development Coordinator, Carers Trust 
Scotland; 
 
Carolyn Roberts, Head of Policy and Campaigns, SAMH; 
 
Shaben Begum, Director, Scottish Independent Advocacy Alliance; 
 
Sue Kelly, Outreach and Development Officer, Inclusion Scotland. 
 

9. Health Inequalities (in private): The Committee will consider a revised draft 
report. 

 
 

Eugene Windsor 
Clerk to the Health and Sport Committee 

Room T3.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5410 

Email: eugene.windsor@scottish.parliament.uk 
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The papers for this meeting are as follows— 
 
Agenda Item 1  

Note by the clerk 
 

HS/S4/14/29/1 

Public Bodies (Joint Working) (Integration Scheme) 
(Scotland) Regulations 2014 [draft] 
 

HS/S4/14/29/2 

Public Bodies (Joint Working) (National Health and 
Wellbeing Outcomes) (Scotland) Regulations 2014 [draft] 
 

HS/S4/14/29/3 

Public Bodies (Joint Working) (Prescribed Health Board 
Functions) (Scotland) Regulations 2014 [draft] 
 

HS/S4/14/29/4 

Public Bodies (Joint Working) (Prescribed Local Authority 
Functions etc.) (Scotland) Regulations 2014 [draft] 
 

HS/S4/14/29/5 

The Public Bodies (Joint Working) (Scotland) Act 2014 
(Modifications) Order 2014 
 

HS/S4/14/29/6 

Agenda Item 7  

PRIVATE PAPER 
 

HS/S4/14/29/7 (P) 

Written Submissions 
 

HS/S4/14/29/8 

Agenda Item 8  

PRIVATE PAPER 
 

HS/S4/14/29/9 (P) 

 

http://www.legislation.gov.uk/sdsi/2014/9780111024539
http://www.legislation.gov.uk/sdsi/2014/9780111024539
http://www.legislation.gov.uk/sdsi/2014/9780111024522
http://www.legislation.gov.uk/sdsi/2014/9780111024522
http://www.legislation.gov.uk/sdsi/2014/9780111024546/contents
http://www.legislation.gov.uk/sdsi/2014/9780111024546/contents
http://www.legislation.gov.uk/sdsi/2014/9780111024515/contents
http://www.legislation.gov.uk/sdsi/2014/9780111024515/contents
http://www.legislation.gov.uk/sdsi/2014/9780111024669
http://www.legislation.gov.uk/sdsi/2014/9780111024669
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Health and Sport Committee 

29th Meeting Tuesday 11 November 

  Subordinate Legislation Briefing 

Overview of instrument 

1. There are five affirmative instruments for consideration.  

2. A brief explanation of the instruments along with the comments of the 
Subordinate Legislation Committee is set out below. If members have any 
queries or points of clarification on the instruments which they wish to have 
raised with the Scottish Government in advance of the meeting, please could 
these be passed to the Clerk to the Committee as soon as possible. 

3. The Delegated Powers and Law Reform Committee has not made any 
comments on these instruments. 

Details on the instruments  

4. The Public Bodies (Joint Working) (Integration Scheme) (Scotland) Regulations 
2014 [draft]. These Regulations prescribe matters, and information about those 
matters, that must be included in an integration scheme (a “scheme”) prepared 
under section 1(2), 2(3) or 2(4) of the Public Bodies (Joint Working) Scotland Act 
2014 (“the Act”). 

5. The Act requires Health Boards and local authorities to agree arrangements for 
joint working in their area in relation to certain of their statutory functions. This will 
have the effect that adult health and social care functions, and certain other 
health and social care functions, are provided in all local authority areas in a way 
which is integrated from the point of view of a person using those services. The 
Act provides that an integration scheme is to be prepared in relation to each local 
authority area setting out agreed arrangements for joint working in that area. 
Section 1(3) of the Act, read with these Regulations, sets out the information to 
be included in each scheme. 

6. The Public Bodies (Joint Working) (National Health and Wellbeing Outcomes) 
(Scotland) Regulations 2014 [draft]. These Regulations prescribe national health 
and wellbeing outcomes (“the outcomes”) which apply in relation to the Public 
Bodies (Joint Working) (Scotland) Act 2014 (“the Act”). The Schedule to these 
Regulations sets out the outcomes. 

7. The Act requires Health Boards and local authorities to agree arrangements for 
joint working in their area in relation to certain of their statutory functions. This will 
have the effect that adult health and social care services, and certain other health 
and social care services, are provided in all local authority areas in a way which 
is integrated from the point of view of a person using those services. 

8. The Public Bodies (Joint Working) (Prescribed Health Board Functions) 
(Scotland) Regulations 2014 [draft]. The Public Bodies (Joint Working) (Scotland) 
Act requires Health Boards and Local Authorities to agree arrangements for joint 
working in their area. These joint working arrangements will involve the 

http://www.legislation.gov.uk/sdsi/2014/9780111024539
http://www.legislation.gov.uk/sdsi/2014/9780111024539
http://www.legislation.gov.uk/sdsi/2014/9780111024522
http://www.legislation.gov.uk/sdsi/2014/9780111024522
http://www.legislation.gov.uk/sdsi/2014/9780111024652
http://www.legislation.gov.uk/sdsi/2014/9780111024652
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delegation of functions by the local authority, or by the Health Board, or both. The 
policy objectives are: 

8.1. To create a single system for local joint strategic commissioning of health 
and social care services, which is built around the needs of patients and 
service users, and which supports whole system redesign in favour of 
preventative and anticipatory care in communities. 

8.2. To ensure that integrated arrangements include, at least, adult social care, 
adult primary and community health care, and aspects of adult hospital care 
that offer the best opportunities for service redesign and better outcomes. 

9. This instrument sets out which health functions and services must, may and may 
not be included in the integrated arrangement.Existing health legislation 
generally describes the functions of Health Boards in very broad terms. The 
same statutory function may provide a legal basis for a wide range of services 
(including acute, tertiary and community services, in some cases). It is therefore 
necessary in these Regulations to provide a more limited description of the 
extent to which a particular function must be delegated, in order to make clear 
that a Health Board is, at a minimum, required only to delegate its functions in 
relation to primary care, community care, and certain aspects of acute care. For 
these reasons the Regulations include a list of the health services to which 
integration applies which sets out the extent to which certain functions are to be 
delegated. As far as possible, the language used within these Regulations has 
been chosen to reflect existing organisational structures and widely understood 
terminology, so that people working in the NHS can identify clearly those aspects 
of hospital care that will be integrated. 

10. The Public Bodies (Joint Working) (Prescribed Local Authority Functions etc.) 
(Scotland) Regulations 2014 [draft]. These Regulations prescribe certain 
functions of local authorities for the purpose of section 1(7) of the Public Bodies 
(Joint Working) (Scotland) Act 2014 (“the Act”), and make amendments to the 
schedule to the Act. 

11. The Act requires Health Boards and local authorities to agree arrangements for 
joint working in their area in relation to certain of their statutory functions. This will 
have the effect that adult health and social care services, and certain other health 
and social care services, are provided, in all local authority areas, in a way which 
is integrated from the point of view of a person using those services. These joint 
working arrangements will involve the delegation of functions by a local authority, 
or by the Health Board, or both. Where a local authority is to delegate functions it 
must delegate the prescribed functions and may also delegate additional 
functions as provided for by section 1(5) of, and the schedule to, the Act. 

12. Regulation 2(1) introduces the schedule to the Regulations, column A of which 
contains a list of functions which are prescribed for the purpose of section 1(7) of 
the Act. Section headings for each enactment conferring prescribed functions are 
given in brackets for illustrative purposes. Regulation 2(2) describes the effect of 
the limitations on the prescription of certain functions which are set out in column 
B of the schedule. The prescribed functions may be broadly described as relating 
to social care services provided by local authorities. The effect of prescribing 
these functions is that in every local authority area in Scotland, the statutory 

http://www.legislation.gov.uk/sdsi/2014/9780111024652
http://www.legislation.gov.uk/sdsi/2014/9780111024652
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functions relating to adult social care services will be held by the same body as 
holds statutory functions relating to adult primary and community health services. 

13. The social care services that are provided under the prescribed functions include 
social work services for adults, including adults with physical disabilities or 
learning disabilities, social work services for older people, mental health services, 
drug and alcohol support services, adult protection services, health improvement 
services and aspects of housing support services. 

14. Regulation 3 makes amendments to remove certain enactments from the 
schedule to the Act. The effect of these amendments is that the functions 
conferred by enactments removed from the schedule, which relate to the setting 
of charges for social care services, will not be able to be delegated by a local 
authority as part of the joint working arrangements prepared under the Act. 

15. The Public Bodies (Joint Working) (Scotland) Act 2014 (Modifications) Order 
2014. This Order amends the Public Bodies (Joint Working) (Scotland) Act 2014 
(“the 2014 Act”) for the purposes of, and in order to give full effect to, the 
provisions of that Act. 

16. Article 2 sets out the modifications to the 2014 Act. Paragraphs (2) to (6) make 
modifications which are necessary in order to give full effect to section 1(4)(d) of 
the 2014 Act. Paragraphs (4) to (6) make insert supplementary provision which 
was omitted (in respect of section 1(4)(d)) from the 2014 Act as enacted and 
which is necessary for the integration model set out in section 1(4)(d) to take full 
effect. Paragraphs (2) and (3) make repeals which are necessary in 
consequence of the supplementary modifications and to ensure that sections 23 
and 24 give full effect to section 1(4)(d). 

17. Paragraph (7) of article 2 makes a modification to section 62(2)(g) for the 
purposes of section 66(b) and (d) of the 2014 Act.  The effect of this modification 
is that section 62(2) will apply to bodies created under the new powers inserted 
into the  National Health Service (Scotland) Act 1978 by section 66(b) and (d) of 
the 2014 Act in the same way as it applies to bodies created under the pre-
existing powers in section 84B(1) of the National Health Service (Scotland) Act 
1978 

18. The Delegated Powers and Law Reform Committee draws the Regulations to the 
attention of the Parliament on the Committee’s reporting ground (h) as the form or 
meaning of the amendment to section 59(d) of the Act made in article 2(6) of the 
order could be clearer. 

19. Article 2(6) inserts the new text immediately after the words “section 1(4)(d)” in 
section 59(d), rather than inserting it expressly on a new line or as a new sub-
paragraph. The Committee considers that the amendment of the primary 
legislation in this instance may cause confusion to the reader. The relevant 
section of SLC Committee’s report is at Annexe A. 

 
Bryan McConachie 
Committee Assistant 

http://www.legislation.gov.uk/sdsi/2014/9780111024669
http://www.legislation.gov.uk/sdsi/2014/9780111024669
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Annexe A: Extract from Subordinate Legislation Committee report 

Public Bodies (Joint Working) (Scotland) Act 2014 (Modifications) Order 2014 
[draft] 
 
On 24 October 2014, the Scottish Government was asked: 
 
(1) Section 70(1)(a) of the Public Bodies (Joint Working) (Scotland) Act 2014 (“the 
Act”) enables supplementary, incidental or consequential provision, as the Scottish 
Ministers consider appropriate for the purposes of, in consequence of, or for giving 
full effect to, any provision of the Act.  Section 36(1) of the Act provides that the 
section applies where any “integration authority” (as defined by section 59) proposes 
to take a significant decision about the arrangements for carrying out the “integration 
functions” for the area of the authority, and intends the decision to take effect other 
than by revising its strategic plan under section 37. By section 36(3), an integration 
authority must (a) seek to have regard to the views of its strategic planning group, 
and (b) take such action as it thinks fit with a view to securing that the users of the 
service which is being (or may be) provided are involved in and consulted on the 
decision.   
 
Article 2(5) of this Order proposes to exclude from the application of those section 36 
requirements any integration authority within section 59(d) of the Act. Section 59(d) 
(before the supplemental amendment which is proposed by article 2(6)) refers to the 
joint acting of the local authority and health board under the integration model 
defined in section 1(4)(d).  
 
Please therefore explain how article 2(5) properly makes ancillary provision for the 
purposes of, in consequence of, or to give full effect to, provision in the Act in 
accordance with section 70(1)(a) - and in respect of which Act provision/s? 
 
(2)  Article 2(6) amends section 59(d) of the Act to insert wording after “1(4)(d)” but 
this omits reference to the comma after “(d)”. The apparent effect of the insertion is 
that section 59(d) includes “section 1(4)(d)(i)” (which head (i) does not exist). This 
also appears to confuse the meaning of the remainder of the insertion made by 
article 2(6), and a double comma arises after “any other section”.   
 
Would you agree this is an error, and if so would you propose to take corrective 
action?         
 
The Scottish Government responded as follows: 
 
(1) Article 2(5) makes ancillary provision which is appropriate for giving full effect to 
section 1(4)(d) of the Act.  

The Committee may find it helpful by way of background to note some points of 
policy relating to the application of section 1(4)(d). This is the only integration model 
(of the four models set out in section 1(4)) which requires the delegation of functions 
to more than one body. In order to ensure that this does in fact result in integration, 
as opposed to fragmentation, of certain health and social care services, it is essential 
that strategic and significant decisions about these functions are taken jointly. This is 
achieved by providing (both in the Act as enacted and in the amendments to be 
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made by the Order) that the strategic plan must be prepared jointly by the bodies to 
whom functions are delegated.  

The provisions of the Act, as enacted by Parliament, make clear that where the 
section 1(4)(d) model is chosen, responsibility for carrying out  a delegated function 
will fall to the body to whom the particular function is delegated. For example, section 
25(2) of the Act provides that operational responsibility is held by the person to whom 
functions are delegated. Where the model mentioned in section 1(4)(d) is used, the 
health board and local authority will each have separate operational responsibility for 
carrying out the functions delegated to each of them. The functions will have to be 
carried out consistently with the jointly prepared strategic plan.  

Section 36 provides an alternative means of ensuring public involvement where a 
significant decision about delivery of services (provided under integration functions) 
is being made, outwith the preparation of a revised strategic plan.  It is implicit in this 
that a decision under section 36 involves a choice between 1) revising the strategic 
plan or 2) taking the decision otherwise than by revising the strategic plan.  

Section 36 is drafted on the premise that functions are delegated to the same person 
as is responsible for preparation of the strategic plan. This is inconsistent with the 
section 1(4)(d) model as in that case the person who prepares the strategic plan (the 
local authority and Health Board acting jointly) is not the same person as is 
responsible for carrying out the functions (the local authority or the Health Board).  

In the view of the Scottish Government, section 36, if left un-amended, would not 
have been able to properly apply to the section 1(4)(d) model for the reasons 
described above.  The amendment is required in order to supplement section 1(4)(d) 
of the Act in order to make the Act work (see Craies on Legislation (10th ed.), para. 
3.4.10). It is therefore appropriate to clarify the position of section 36 as regards the 
model set out in section 1(4)(d), in order to give full effect to that section of the Act as 
enacted.  

 (2) The Scottish Government does not consider that a comma has been omitted in 
error as described in the question.  The effect of the amendment is to insert new sub-
paragraphs (i) and (ii) of section 59(d) of the 2014 Act after “section 1(4)(d)”.  
Furthermore, the existing text of section 59(d) after “section 1(4)(d)” will follow on 
from “in any other section” in the new section 59(d)(ii).  The insertion of this new text 
as new sub-paragraphs (i) and (ii) (rather than a continuation after the words “section 
1(4)(d)”) is denoted by the paragraphing of the amendment in article 2(6).   
The effect of the amendment to be made by article 2(6) is shown in red text in an 
attachment which I trust will aid the Committee’s understanding of the effect of the 
amendment.  
The Scottish Government does agree that the existing comma after “section 1(4)(d)” 
and the new comma inserted after “any other section” in new sub-paragraph (ii) of 
section 59(d) results in an incorrect double comma after “any other section”.  
However, the Scottish Government considers that this is a minor typographical error 
which does not affect the operation of the instrument.   
 
Question 2 attachment: 
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Meaning of “integration authority” 

For the purposes of this Part, the “integration authority” for the area of a local 
authority is— 

… 

(d) where in pursuance of the integration scheme for the area functions are 
delegated in accordance with the integration model mentioned in 
section 1(4)(d)— 

in sections 23 to 28, 29(4) and (6)(b) and 41(1) and so far as 
relating to a particular function, the local authority or Health 
Board to which the function is delegated, 

in any other section, the local authority and the Health Board to 
which the functions are delegated, acting jointly.” 

 



HS/S4/14/29/8 

1 

Mental Health Network Greater Glasgow 
 

Mental Health (Scotland) Bill 
 
Mental Health Network Greater Glasgow is a service user led organisation that 
seeks to improve mental health support and treatment in the Greater Glasgow Area. 
We have over 600 members and have been in existence for fourteen years. 
 
We have developed a number of projects relating to the peer-promotion of rights, 
self-management of mental wellness and Advance Statements. We currently have a 
contract to deliver ‘user-involvement’ within Mental Health Services with NHS 
Greater Glasgow and Clyde.  
 
Advance Statements 
 
We feel that the inclusion of the advance statement in medical records, and a copy 
being retained by the Mental Welfare Commission (MWC) was generally felt to be a 
positive and welcome move forward.  A central register of advance statements also 
makes sense providing there are clear and explicit guidelines around access to 
potentially sensitive information. When promoting advance statements we 
recommend a ‘distribution list’ is made and retained with the statement, this could 
explicitly identify people with access to the statement and involvement in the care of 
the person making the statement.  
 
We also note that the contents of an Advance Statement often duplicate information 
within assessments and contained within medical records, where the development of 
an advance statement more closely aligned to the development of care plans 
(assuming the patient is well enough to consent) then a statement could be built and 
reviewed much more ‘organically’ and frequently and the documentation would be 
more of a ‘living document’ that reflects current issues and views on treatment. We 
feel this approach would increase the number of statements made and greatly 
improve the workings of the mental health ‘system’ as well as treatment outcomes.  
 
Promotion of Advance Statement 
 
We feel that a well made Advance Statement has significant potential to improve 
treatment, strengthen the patient voice, promote greater involvement of carers as 
well protect a person’s rights. Therefore we feel that legislation should require health 
boards and local authorities to raise awareness and promote the use of advanced 
statements.  
Many admissions are repeat admissions (and so a statement can be routinely 
developed on the basis of experience of treatment) and so organisationally there is a 
clear benefit in improving crisis response and treatment outcomes from having a well 
written and credible advance statement as well as benefits for the mental health 
tribunal process.  
 
Advance Statements and Personal Statements 
 
Advance Statements and Personal Statements offer the opportunity for people with 
mental health issues to ensure that the issues that they feel are important are 
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acknowledged within their treatment. The issues they feel are important are often 
out-with the immediate scope of the Advance Statement but impact qualitatively 
upon their treatment outcomes (e.g. security of home, family contact, religious 
support, finances, etc). Recognition of the personal statement would make the 
process of making an advance statement more attractive to people with a lived 
experience as well as creating the opportunity to identify and discuss issues such as 
looking after children and identifying carers/named persons. We feel that many 
issues that recur on a daily basis (e.g. carers unable to access information or be 
involved in the treatment process) can be circumvented by using the 
Advance/Personal Statement as a pro-active tool.  
 
Named Persons 
 
We feel that a person should have the right NOT to have a nominated named person 
as this may be better than a person who may be ineffective in this key advocacy role 
because they do not know them or what the role entails.  
 
We feel this is a frequently occurring scenario because: 

1. Many of our members are socially isolated and so lack an appropriate person who 
would be effective in the Named Person role.  

2. The role demands both effective advocacy skills as well as knowledge of both a 
particular person and the mental health treatment/tribunal processes.  
 
Due to the nature of the role within compulsory treatment process we feel that 
formal, written consent to undertake the Named Person role is essential. 
Relationships between the Named Person and the person receiving treatment can 
easily be damaged during the treatment/tribunal process. This is a significant 
concern and risk where the named person may be a spouse, partner or relative of 
the person receiving treatment.  
 
We feel that explicit resource (training and information resources) should be 
developed to enable persons wishing to undertake the Named Person role to be 
effective in this role and realise their powers in relation to it. We feel that this would 
be beneficial to the treatment and tribunal processes.  
 
There will be many occasions where a professional will have to undertake the role of 
Named Person (anecdotally often at short notice) and we would like to see the 
formalisation of standards around this in order for the professional to develop a 
relationship with the person to enable them to better advocate on the behalf of the 
person receiving treatment.  
 
Amendments to the suspension of detention provisions 
 
We echo the views of VoX in that suspension of detention is welcomed as a 
lessening on restrictions to freedom however the fact that the order is left in place 
could mean it is not reviewed when it should be and is left in place as a safeguard as 
opposed to through necessity. 
 
Requirement of a MHO to submit a written report to the Mental Health Tribunal 
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We welcome the requirement for the MHO to submit a written report to the Tribunal. 
This is a critical opportunity for the MHO to review and collate information about the 
patient’s circumstances, the details of individuals who might be party to proceedings 
(like carers or named persons), and whether the patient has an advanced statement. 
Where circumstances have changed, this report may be a substantial tool for 
ensuring the Tribunal has up to date information to work with. 
 
We appreciate that this reporting requirement places an additional burden on the 
MHO workforce, which is already very stretched. 
 
Amendments to the removal and detention of patients provisions 
 
We would query the reasoning behind the increase from two hours to three hours for 
nurses holding power and whether this is necessary for reasons related to ensuring 
the safety of a person or for reasons of local pragmatism. 
 
Amendments to the support and services provisions 
 
We welcome the extension of assistance to patients with communications difficulties 
and would highlight that Glasgow has areas with low levels of literacy and significant 
numbers of people for whom English is not their first language.  
 

Extending provision of services for certain mothers with post‐natal depression to 
mothers with mental disorder is also welcomed.  
 
 
Victims’ Rights 
 
We recognise and support victim’s rights but we are also guarded about media 
articles which may perpetuate stigmas around mental health, particularly in relation 
to criminal offences. We would like some system of monitoring to be put in place to 
examine the impact of this proposed amendment.  
 
Other issues 
 
Advocacy Support  
 
We feel that access to both individual and collective advocacy is a right and that 
provision currently patchy at best needs. We feel that this needs to be improved and 
strongly recommend the inclusion of duties on Health Boards and Local Authorities 
to provide, monitor and quality check advocacy provision. 
 
 
Mental Health Network Greater Glasgow 
August 2014 
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The ALLIANCE 

 

Mental Health (Scotland) Bill 

 

The Health and Social Care Alliance Scotland (the ALLIANCE) is the national third 

sector intermediary for a range of health and social care organisations.  It brings 

together over 700 members, including a large network of national and local third 

sector organisations, associates in the statutory and private sectors and individuals. 

 

The ALLIANCE welcomes the Health and Sport Committee’s call for evidence on the 

Mental Health (Scotland) Bill.  Following publication of the draft Bill earlier this year, 

the ALLIANCE convened a small group of members who are keen to help shape 

policy that produces the best outcomes for Scotland’s people and communities. 

 

Consultation Questions 

 

1. Do you agree with the general policy direction set by the Bill? 

 

No.  Generally, the provisions included in the Bill do not appear to be person-centred 

in their approach and make a number of administrative duties in isolation of the 

person and their rights.  This is out of step with both the international context – for 

example, the Convention on the Rights of Persons with Disabilities (UNCRPD)1 and 

the recent direction of travel in Scotland, e.g. the Mental Health Strategy for Scotland 

2012-152, development of the recovery approach, the emphasis placed on person-

centredness in the broader 2020 Vision and the Route Map to the 2020 Vision3 and 

the Scottish National Action Plan on Human Rights4. 

 

The provisions of the Bill must reflect the shift in policy towards co-production and 

people being equal and active partners in their health and care.  Co-production can 

describe partnership at the individual level but it is also about involving people in 

decisions about the design and delivery of services. This is an essential mechanism 

for producing models, services and systems that are person-centred.   

 

We must ensure a balance continues between a person being supported to make 

their own decisions against decisions being taken away from them.  Moves towards 

the empowerment of people’s voices must apply equally in relation to people with 

mental health problems as it does to all other groups of people who use health and 

social care services. 

 

                                                           
1
 http://www.un.org/disabilities/convention/conventionfull.shtml 

2
 http://www.scotland.gov.uk/Resource/0039/00398762.pdf 

3
 http://www.scotland.gov.uk/Resource/0042/00423188.pdf 

4
 http://www.scottishhumanrights.com/actionplan 

http://www.un.org/disabilities/convention/conventionfull.shtml
http://www.scotland.gov.uk/Resource/0039/00398762.pdf
http://www.scotland.gov.uk/Resource/0042/00423188.pdf
http://www.scottishhumanrights.com/actionplan
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Our members have expressed a general concern that if the provisions are enacted 

they are likely to lead to a loss of rights for people with mental health problems with 

very little justification.   

 

2. Do you have any comments on specific proposals regarding amendments 

to the Mental Health (Care and Treatment) Scotland Act 2003 as set out in 

Part 1 of the Bill? 

 

Advance statements 

 

Our members have expressed concern about the legal status of advance statements 

and whether medical staff paid attention to what was included in them.  Placing a 

copy of this in the person’s medical records, as proposed by the Bill, will not make 

certain that it is proactively used and a further duty is required to ensure that this 

happens.  Behaviour in relation to advance statements needs to be better 

researched and monitored so that they can play a much bigger role for people who 

would benefit from having one. 

 

Advance statements should be promoted as a positive means of the individual 

saying what helps and what doesn’t help them to be well as part of a recovery plan.  

However, people are not always clear and confident about the legislation and can 

hide behind it and this encourages risk adverse behaviour.  We should be countering 

this by linking tools like advance statements to the self management agenda and 

recovery approach and encouraging people positively to take ownership and 

responsibility for their condition.  People must be able to have confidence that they 

will be supported to do this and that their views and wishes will not simply be 

overturned or ignored when they are unwell. 

 

The low numbers of advance statements are a cause for concern and we believe 

that greater efforts are required into increasing their use.  Anecdotal evidence 

suggests that take up is lessened because when people are well, often they do not 

want to think about the possibility of becoming unwell again.  In addition to the points 

made above, the ALLIANCE believes that research and action must be carried out 

into: 

 

 The barriers to completing an advance statement 

 The number of advance statements that exist 

 How many are overturned 

 Actions that will encourage further take up of the advance statement process. 

 

This must be followed by detailed recommendations and urgent action by the 

Scottish Government to increase the numbers of advance statements. 
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Advance statements can be a very positive tool but they need to be introduced to 

people as part of a collaborative goal setting process/personal outcomes focused 

discussion.  This doesn’t happen enough at present and the system doesn’t 

encourage this type of interaction.  Practitioners often do not have the skills or 

capacity for this type of personal outcomes approach or to encourage the writing of 

advance statements and often medical practitioners do not look at advanced 

statements until after treatment has been given.  Practitioners need to be supported 

to adopt a personal outcomes approach and have conversations with people about 

what matters to them, the support they need and how they can put in place advance 

statements when they are well to ensure their views remain central at times when 

they are ill. 

 

There is a fundamental inequity between people who have mental health conditions 

and others.  For example, if someone has a terminal illness they have the right to 

refuse treatment, but this is not the case with a mental health diagnosis.  Even where 

advance statements exist the views of the person are not always taken into account 

in decisions about treatment. 

 

Role of the Mental Welfare Commission 

 

The Bill proposes that a copy of advance statements be sent to the Mental Welfare 

Commission (MWC) who will hold a central register of advance statements.  Many 

people do not understand the role of the Mental Welfare Commission – and believe 

that it deals with complaints.  Whilst we recognise that the low take up of advance 

statements is an issue we are concerned that many people could be put off making 

an advance statement if these are shared through a central register managed by the 

MWC.  It will be important to have clarity on how the advance statements will be held 

and who will have access to their contents.  The person themselves should be 

allowed to decide who is able to access their advance statement. 

 

Witnessing of advance statements 

 

Under the Mental Health (Care and Treatment) Act 2003, all advance statements 

must be witnessed to certify in writing that the person making the statement has the 

capacity to do so.  The Act set out that only the following witnesses were eligible: 

 

 Clinical psychologists entered on the British Psychological Society’s register of 

chartered psychologists 

 Medical practitioners  

 Occupational therapists registered with the Health Professions Council 

 Persons working in, or managing, a care service 

 Registered nurses 

 Social workers 
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 Solicitors. 

 

We believe that this is highly medicalised in its approach and wish to see these rules 

extended to consider reviewing the list of people eligible to sign such a witness 

statement.  This should include peer support workers. 

 

Named persons 

 

Having a named person should be a safeguard and can bring forward valuable 

information, particularly when a person is unwell.  However, the ALLIANCE is 

concerned that at present many people are asked about the named person when 

they are ill rather than when they are well.  

 

In circumstances where the named person is informed of their right to legal 

representation and advice (subject to local advocacy advice criteria) this process can 

work quite well.  However, this is often not the case and people need more 

information about the role of the named person.  This is particularly the case for 

carers, many of who want named person status so that they are properly informed 

and included in discussions.  However, carers should be respected and have their 

views taken into account, anyway, in line with the spirit of the principles included on 

the face of the 2003 Act.  

 

3. Do you have any comments on the provisions in Part 2 of the Bill on 

criminal cases? 

 

No comments. 

 

4. Do you have any comments to make on Part 3 of the Bill and the 

introduction of a victim notification scheme for mentally disordered 

offenders? 

 

The ALLIANCE is concerned about the possible inequity of these changes and the 

possibility of a perpetuation of the stigma that already exists about Mentally 

Disordered Offenders.  Balancing the rights of these two groups – offenders and 

victims – is a difficult process – but this should be addressed in the same way for all 

offenders, regardless of whether the offender is a Mentally Disordered Offender.    

 

Further detail is required about how information will be disclosed to a victim as where 

people have to live in a certain place as a condition of their treatment there is a 

possibility that their right to privacy could be undermined by these proposals.  The 

Scottish Government must outline how this will be respected. 

 

The ALLIANCE believes that further consideration is also required on how disclosure 

of information about release would work in relation to the staged 
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release/rehabilitation approaches that are increasingly common i.e. if someone was 

being allowed out a day at a time would the victim be informed on every occasion? 

 

5. Is there anything from the McManus Report that’s not been addressed in 

the Bill and that you consider merits inclusion in primary legislation?  If so, 

please set out why. 

 

During our discussions with ALLIANCE members, many expressed concern that 

despite publication of the Limited Review of the Mental Health (Care and Treatment) 

(Scotland) Act5 in 2009 (the McManus Report), very few of its recommendations are 

included in the Bill and conversely, that there is a lot included in the Bill that was not 

included in the McManus Report. 

 

The ALLIANCE is concerned that the consequence of this is that these proposals do 

not appear to be person-centred in their approach and make a number of 

administrative duties, apparently in isolation of the person and their rights.  This is 

out of step with both the international context – for example, the Convention on the 

Rights of Persons with Disabilities (UNCRPD)6 and the recent direction of travel in 

Scotland, e.g. the Mental Health Strategy for Scotland 2012-157, development of the 

recovery approach, the emphasis placed on person-centredness in the broader 2020 

Vision and the Route Map to the 2020 Vision8 and the Scottish National Action Plan 

on Human Rights9. 

 

There was a general concern expressed by members that if the proposals are 

enacted they are likely to lead to a loss of rights for people with mental health 

problems with very little justification.  We would absolutely want to avoid a situation 

in which Scotland takes a regressive step in relation to rights and mental health, 

particularly when we are often held up as among the leading countries internationally 

in this regard. 

 

Independent Advocacy 

 

Given recommendations made in the McManus Report we are concerned to note 

that the command paper makes no reference to independent advocacy.   

 

“The Government should by whatever means it sees fit, ensure that there is 

appropriate provision, with associated funding, across Scotland, of independent 

advocacy services by NHS Boards and local authorities to ensure that the 

requirements of s259 of the Act (Mental Health (Care & Treatment) (Scotland) Act 

                                                           
5
 http://www.scotland.gov.uk/Publications/2009/08/07143830/0 

6
 http://www.un.org/disabilities/convention/conventionfull.shtml 

7
 http://www.scotland.gov.uk/Resource/0039/00398762.pdf 

8
 http://www.scotland.gov.uk/Resource/0042/00423188.pdf 

9
 http://www.scottishhumanrights.com/actionplan 

http://www.scotland.gov.uk/Publications/2009/08/07143830/0
http://www.un.org/disabilities/convention/conventionfull.shtml
http://www.scotland.gov.uk/Resource/0039/00398762.pdf
http://www.scotland.gov.uk/Resource/0042/00423188.pdf
http://www.scottishhumanrights.com/actionplan
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2003) are complied with in relation to all persons affected by mental disorder 

regardless of where they are and taking into account their specific needs.”   

 

Limited Review of the Mental Health (Care and Treatment) (Scotland) Act, 

Review Group chaired by Professor Jim McManus, 200910 

 

 

Advocacy helps people to express their own needs and make informed decisions as 

well as safeguarding people who are vulnerable or discriminated against or whom 

services find it difficult to support.  Reference to independent advocacy would 

strengthen these proposals and safeguard the rights of people with mental health 

problems. 

 

The 2003 Act set out a “right of access to independent advocacy” and there are 

organisations working across Scotland to support people with a “mental disorder”. 

However, despite the duty, access to advocacy varies from area to area and the duty 

is not being adhered to across the country.  We believe that the Scottish 

Government needs to put in place stronger monitoring mechanisms and 

consequences for Health Boards and Local Authorities who do not meet this duty.   

 

The ALLIANCE 

August 2014 

 

The ALLIANCE vision is for a Scotland where people of all ages who are disabled or 

living with long term conditions, and unpaid carers, have a strong voice and enjoy 

their right to live well, as equal and active citizens, free from discrimination, with 

support and services that put them at the centre. 

 

The ALLIANCE has three core aims; we seek to:  

 

 Ensure people are at the centre, that their voices, expertise and rights drive 

policy and sit at the heart of design, delivery and improvement of support and 

services. 

 

 Support transformational change, towards approaches that work with individual 

and community assets, helping people to stay well, supporting human rights, self 

management, co-production and independent living. 

 

 Champion and support the third sector as a vital strategic and delivery partner 

and foster better cross-sector understanding and partnership. 
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Carers Trust Scotland 

 
Mental Health (Scotland) Bill 

 
Do you agree with the general policy direction set by the Bill? 
 
Carers Trust Scotland welcomes the Scottish Government’s efforts to amend the 
Mental Health (Care & Treatment) (Scotland) Act 2003 (the Act); however we do not 
agree with the overall policy direction set by this Bill. We feel that it is a very narrow, 
clinical approach, which does not help promote recovery of the service user or 
enhance the involvement of carers. As one of the guiding principles to the Act is 
“Respect for Carers”, we are disappointed to note the changes made in relation to 
Named Persons and role of carers within that (see answer below.) 
 
Do you have any comments on specific proposals regarding amendments to the 
Mental Health (Care and Treatment) Scotland Act 2003 as set out in Part 1 of the 
Bill? 
 
Opt out from having named person 
Carers Trust Scotland agrees with this amendment as it places considerable stress 
on a carer if they are automatically appointed to a role they have no knowledge of.  
However we would have welcomed the inclusion that, where a service user is unable 
to appoint a named person, the carer (or nearest relative) should have an automatic 
right to appeal against orders, the extension of orders and against hospital transfers.  
This is in line with McManus recommendations, but also provides respect for carers 
and takes their views into account. We do not think, however, that the carer (or 
nearest relative) should act as named person, but should have certain powers to act 
(as outlined.) 
 
Consent to being a named person 
 
Carers Trust Scotland welcomes the amendment to the consent to being a named 
person (Sections 250, 251 and 257 of the Act). However we feel that the Scottish 
Government should take on board the recommendation within the McManus Report 
around a nationwide publicity campaign to highlight the role of named person and 
the need for consent to this. Otherwise there is a risk of a situation where a person 
thinks they are the named person but, due to there not being a signed and witnessed 
document to that effect, the person ceases to be the named person and therefore 
can play no part in tribunal proceedings. 
   
Many carers report that the only time the role of named person is mentioned is at a 
point of compulsory powers being applied, or thought about. In many situations this 
does not give service user or carer time to think about what this role entails, and may 
not give time for written consent to be given and witnessed. Greater recognition to 
the need to promote role of named person would have been welcomed within this 
Mental Health Bill. Indeed it would have been preferable to have seen the inclusion 
of recommendation 4.11 from the McManus Report: “[A signed form for appointing a 
named person] should also contain a box setting out the consequences of appointing 
a named person, including sharing information.  The box should be signed by the 
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person nominating and confirm that the information set out in the box has been read 
out and the person signing it understands it.”   
 
This would give greater safeguards to both the service user and the named person, 
particularly where the named person is the primary carer. We know that in situations 
where the primary carer becomes the named person there can be potential for 
conflict with the relationship; by clearly stating what is expected of the named person 
around sharing information, this potential situation could be reduced. 
 
Carers Trust Scotland and many of the carers we support believe fervently in the 
inherent value of a named person’s right to be party to Tribunal hearings. There is 
clearly a need for more information to be provided about the role and functions of 
named persons, how this differs to role of primary carer and more support offered in 
order for the named person to be able to fulfil their role in a meaningful way. 
 
Is there anything from the McManus Report that’s not been addressed in the Bill and 
that you consider merits inclusion in primary legislation? If so, please set out why. 
 
Carers Trust Scotland is disappointed to note that, in the proposed amendments, 
scant attention has been made to the McManus Report recommendations around 
named person. In particular we regret that recommendation 4.16, “A young person 
under the age of 16 who has adequate understanding of the consequences of 
appointing a named person should be able to do so”. We feel this does not respect 
the rights of a young person, especially where they have the capacity to consent (or 
otherwise) with medical treatments. By allowing the nomination of named persons to 
under 16 it would bring the Act into line with Age of Legal Capacity (Scotland) Act 
1991, which allows a young person with capacity to decide about medical treatment. 
Carers Trust Scotland would have also welcomed the inclusion into the Bill 
recommendation 4.19 from the McManus Report: “The Scottish Government should 
draw up a Code of Practice for named persons, covering such matters as 
confidentiality.”  This would have given service users and carers the chance to 
properly decide who to nominate, and whether to accept the nomination to act as 
named person. 
 
We would welcome greater recognition to recommendations from the McManus 
Review that there should be a nationwide campaign to advise everyone about the 
role and function of the named person and consequences of appointing or not 
appointing one. 
 
Overwhelmingly carers, Network Partners and Carers Trust Scotland would like to 
see the Scottish Government bring into force the Limited Review recommendation 
4.1911 that a Code of Practice for named persons be drawn up, covering matters 
such as confidentiality. Carers were concerned about the amount and nature of 
some of the information shared and would like to see this information shared only on 
a need to know basis, and on one which is relevant to the application being made. 
 
We would also like to see the implementation of McManus’ recommendation 4.15, 
that a Mental Health Officer (MHO) should have a duty to consult with the Named 
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Person on the proposed care plan. McManus further recommended that Named 
Persons should be notified when a person is taken to a place of safety – again, we 
would like to see this enacted.  
 
 
Carers Trust Scotland 
August 2014 
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SAMH 
 

Mental Health (Scotland) Bill 
 

1.  Do you agree with the general policy direction set by the Bill? 
When it was introduced, the Mental Health Act put human rights and guiding 
principles for the treatment and care of people with mental health problems on the 
statute book. It was a substantial improvement on what had gone before and it was 
based on thoughtful research and consideration by the Millan Committee. The Millan 
principles upon which the Act is based are a reflection of this Committee’s firm belief 
in rights and liberty.  We feel it is worth re-stating those principles:  
 

 non-discrimination 

 equality 

 respect for diversity 

 reciprocity: where society places an obligation on a person to comply with 
compulsory treatment, there should be an equal obligation for them to receive 
appropriate services 

 informal care: compulsion must be used only when and to the extent that it is 
necessary 

 participation 

 respect for carers 

 all treatment must be delivered in the least restrictive manner and 
environment compatible with the delivery of safe and effective care 

 benefit: any treatment must benefit the individual in a way which cannot 
reasonably be achieved by any other means 

 child welfare: this is paramount in any interventions imposed on a child under 
the Act.  
 

SAMH was proud to be heavily involved in the creation of the 2003 Act, which we 
continue to believe is one of the most humane and recovery-focused pieces of 
mental health legislation in existence.  
 
It has been six years since the McManus review made recommendations to improve 
the Mental Health (Care and Treatment) (Scotland) Act 2003. This thorough review 
sought the views of people with lived experience of mental ill-health, their families 
and carers as well as professionals from many backgrounds. It made 114 
recommendations, most of which SAMH supported, and we have been anxious to 
see them implemented.  
 
We appreciate that not all of the recommendations required primary legislation but 
note that the Scottish Government did publish a response12 to McManus. It would be 
very helpful for the Scottish Government to publish an update to that report, setting 
out which of the recommendations that did not require primary legislation have now 
been implemented.  
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We note that there have been several positive changes to the Bill since the 
consultation period ended earlier this year, and in particular we welcome changes to 
proposals on suspension of detention and medical reports. We also recognise that 
there are elements of the current Bill which seek to extend the rights of people with 
mental health problems, and we welcome those. However, there are a number of 
proposals which appear to restrict those rights in the interests of making the overall 
system run more smoothly, and we do not feel that these are in the spirit of the 
Millan principles.  
 
Throughout our evidence, we express concern about people’s awareness of their 
rights under the Act. Evidence suggests that there is a low level of awareness of 
these rights and indeed considerable variation in the extent to which people feel their 
rights are respected by statutory services13.  This is supported by research with 
service users which we have carried out as part of preparing our evidence to 
the Committee. We have included some quotes from participants in this 
research throughout our evidence.  
 
Research carried out for the Mental Welfare Commission reported that few 
participants had any recollection of their rights relating to advocacy, named persons 
and advance statements being explained to them14. This is a serious issue, since the 
Act is dealing with people being deprived of their liberty. We therefore want to see 
meaningful discussion of rights taking place at every opportunity when the Act is 
applied to someone.  We are aware that work is ongoing under Commitment five of 
the current Mental Health Strategy, which aims to increase the focus on rights in 
mental health, and we hope that this work will address the low awareness of rights 
under the Act.  
 
The remainder of our response focuses on those sections of the Bill where we have 
concerns. For brevity, we offer no comment on the sections with which we are 
content.  
 

2.  Do you have any comments on specific proposals regarding 
amendments to the Mental Health (Care and Treatment) Scotland Act 
2003 as set out in Part 1 of the Bill? 
 

Measures until application determined (Sections 1-5) 
At present, the Tribunal has five working days in which to organise a hearing when 
an application for a Compulsory Treatment Order (CTO) is made.  It is not unusual 
for the Tribunal to have to make an interim CTO and reconvene later, due to 
paperwork or essential personnel not being available within the five days. The Bill 
therefore proposes to increase this to ten working days. This was suggested by 
McManus in order to reduce multiple hearings and, at the time, supported by SAMH, 
but did not appear in the version of the Bill that was recently consulted on.  
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 Scottish Human Rights Commission, Getting it Right? op cit, pp193-7; Mental Welfare Commission 
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 Griesbach and Gordon, Individual’s Rights in Mental Health Care, 2013 
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We understand that this would not lead to an overall increase in the maximum 
amount of time that a person can be detained, since the additional five days would 
be matched by a reduction of five days in the maximum length of a CTO or Short 
Term Detention Certificate (STDC). We also appreciate that having to go through 
multiple hearings is distressing for the person concerned. However, this measure 
would lead to an increase in the length of time for which people are held without any 
external scrutiny: up to 45 days in some cases. We also note that the number of 
interim orders is already falling, from almost 40% in 2008 down to 28% in 201315. 
 
We remain willing to support this measure if it is still needed. But we wish to be sure 
that this is the case, that it will address the issue and that it will include protection 
from unnecessary detention.   
We would like to understand what estimates the Scottish Government has made of 
the reduction in multiple hearings which could be expected as a result of this change, 
and what the average number of days detained is likely to be following its 
introduction. We would also suggest that the Scottish Government should consider 
whether measures should be introduced to allow external scrutiny of a person’s 
detention before a full Tribunal hearing.  
 
Should the extension be introduced, we would strongly suggest that it is done as a 
sunset clause effective for a short period, perhaps 18 months, with regular reviews of 
its effect, to ensure that it can be revoked if it does not achieve its aims.   
 
Information where order extended (Section 2 (2)). 
This section introduces a requirement for Mental Health Officers (MHOs) to notify the 
Tribunal whether he/she agrees with a Responsible Medical Officer (RMO)’s 
proposal to extend an order, if the Tribunal will need to review the determination. The 
MHO must also inform the Tribunal  whether he/she has interviewed the patient, 
notified them of their rights, helped to secure advocacy and sent a copy of their 
report to the patient. We welcome the introduction of this measure. However, we 
regret that the MHO must only notify the individual of their rights and helped them 
secure advocacy if it is “practicable”, particularly given that no definition of 
practicable is provided. Given that we know people who are detained under the Act 
often have a low awareness of their rights, and that there is a specific right to access 
advocacy for people with mental health problems, it seems to us essential that the 
MHO should conduct this interview. 
 
Emergency Detention in Hospital (Section 3 (3)) 
This section provides that hospital managers must inform the Mental Welfare 
Commission when a person is detained on an Emergency Detention Certificate but 
removes the requirement to notify carers of the detention. Instead hospital managers 
“may” notify the nearest relative or named person that the person has been detained.  
There is no requirement for hospital managers to record the reason if they choose 
not to do so. We are concerned about this: if a person has been detained on an 
EDC, they may be in hospital for up to 72 hours, and if their carer or nearest relative 
is not informed, this could cause substantial distress.   
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Orders relating to non-state hospitals and Qualifying non-state hospitals and 
units (Sections 11-12) 
This section responds to the Supreme Court16 case in 2012 which found that the 
Scottish Government had failed to make regulations to allow patients in secure 
hospitals other than the state hospital to appeal, if they consider that they are being 
held in conditions of excessive security. The original Mental Health Act had 
introduced the right to make such an appeal, which was to be implemented by 
regulation. 
 
We do not consider that the proposals in the Bill are an improvement on the current 
situation: in essence, they simply repeat that the right to appeal against excessive 
security for people in medium-secure settings will be introduced by regulation. Given 
the Supreme Court’s findings, we request detail on when these regulations will be 
made and seek assurances that it will happen quickly. 
We are concerned that there is no intention to introduce a right for people to appeal 
against excessive security in low secure facilities.  
 
Paragraph 62 of the Bill’s Policy Memorandum states that the Scottish Government 
does not consider there to be a problem with patients being held in excessive 
security in low secure settings. We understand that the Government’s view is that an 
appeal against low security is essentially an appeal against detention, since the next 
step is a community setting. However, we note that the patient who brought the 
Supreme Court case (RM) was himself being held in a low secure setting, and that, 
given the existence of community-based CTOs, it is possible to achieve a reduction 
in security while still remaining on an order. We therefore believe that the Scottish 
Government should reconsider this position. 
 
We note that paragraph 62 of the Policy Memorandum states that the right to appeal 
will apply only to patients who are subject to a compulsion and restriction order, a 
hospital direction or a transfer for treatment direction. However we do not think that 
is the effect of the Bill as it is currently drafted and would welcome clarification on 
this matter. Our view is that the right to appeal should apply as broadly as possible, 
as this appears to have been the policy intention when the original Act was passed.  
 
More generally, we have concerns about whether sufficient low secure facilities are 
available, particularly for female patients. We would like to understand what analysis 
has been undertaken of the forensic estate to ensure that there is sufficient low 
security provision for both men and women, and what improvements are planned.  
 
Detention pending medical examination (Section 14) 
The Bill proposes to extend the power of a registered mental nurse to detain a 
person for the purposes of examination, from two to three hours, and to allow this to 
happen even when a doctor is immediately available.  
 
We oppose this on two grounds. Firstly, no justification for the extension has been 
provided. Secondly, section 299 (4) of the Act already provides that the holding 
period can be extended by one hour if the examiner does not arrive within the first 
hour. Therefore a three-hour period is already available if it is required.  
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Appeal on hospital transfer (Section 15) 
Currently, a person has 12 weeks to appeal against an order to transfer them to the 
state hospital. The Bill proposes to reduce this to 28 days on the grounds that a 
lengthy appeal process can delay treatment. 
 
However, section 220 (4) (b) of the Act states that the Tribunal can order the transfer 
of a patient pending an appeal. Therefore this appears to be a substantial reduction 
in rights without proper justification, to which we are opposed.  
 
Named persons (Sections 18-20) 
At present, if a person has not appointed a named person, their primary carer or 
nearest relative is appointed by default. They will receive substantial information 
about the person and have full rights to participate in Tribunal hearings.  Due to the 
privacy and human rights implications of this, McManus recommended that default 
named persons be abolished. While this Bill does make positive changes to named 
persons, it retains the default role, proposing that people must opt out from having a 
Named Person. If they do not, and they have not specifically chosen a Named 
Person, then the provisions in Section 251 of the Act will still apply and a default 
named person – the primary carer or nearest relative – will be appointed.  
 
Paragraph 90 of the Policy Memorandum states that  
 
“The Scottish Government considers than an individual should only have a named 
person if they chose to have one”.  
 
SAMH agrees but this is not the effect of the Bill as it is currently drafted. We would 
like to see McManus’ recommendations implemented in full and believe that the role 
of default named person should be entirely abolished. In order to ensure this does 
not diminish the support provided to service users, it will be vital to implement 
McManus’ wider recommendations on this area, including the widespread promotion 
of the role of named persons, the introduction of limited automatic rights for carers 
and the provision of support to them.  
 
“I think that should be made very clear … that there is that choice [regarding 
appointment of a named person], that opportunity, if you didn’t want the next of kin to 
be the people to be supporting you mainly, and you’d like somebody else to be your 
named person, I think that should be made very clear. It never ever was made clear 
to me, ever, ever, never in our discussion, never”. 
SAMH research participant 
 
We would also like to see the implementation of McManus’ recommendation 4.15, 
that a Mental Health Officer (MHO) should have a duty to consult with the Named 
Person on the proposed care plan. McManus further recommended that Named 
Persons should be notified when a person is taken to a place of safety – again, we 
would like to see this enacted.  
 
Advance statements (Section 21) 
Anyone can make an advance statement, setting out what treatments they do or do 
not want in the event of being treated under the Act. If the advance statement is 
overruled, the Commission must be notified. The Bill introduces a register of 



HS/S4/14/29/8 

18 

advance statements, to be held by the Commission, and sets out who can view the 
register.  
 
We welcome the introduction of such a register but we are aware that some service 
users have concerns about privacy. Advance statements can contain highly personal 
information, often rooted in deeply traumatic experiences. We propose that the 
Commission’s register should simply note that a specific person has made an 
advance statement, the date it was last updated and where it is kept. We feel that 
this would be sufficient for the Commission to take an overview of the use of 
Advance Statements and, where required, to ensure they are acted on, but would 
not require the disclosure of highly personal information to people not directly 
involved in a person’s care. 
 
If our proposal is not accepted, we would strongly urge that the definitions of who 
can access the register be tightened up. The Bill proposes that the power to inspect 
an advance statement be held by the person who made it, anyone acting on the 
person’s behalf, the person’s MHO and Responsible Medical Officer (RMO), and the 
responsible Health Board. Clearly the MHO, RMO and person who made the 
statement should have such access, but we are concerned that the remaining two 
categories are too broad. 
 
We are aware that awareness of advance statements generally is low and consider 
that this should be addressed: advance statements are an excellent tool, allowing 
the service user to make their voice heard even when they are deeply unwell.  
 
 “I think they [clinical staff] were thinking about using xxxxx (name of drug) on me, 
and they looked at my statement and they saw I’d written it down and I wasn’t given 
it, so it was really good”. 
 
“This is the first time I’m hearing about this [advance statements], and I’ve been for 
the past 19 years in and out of hospital.  Why is the mental health team not telling 
you about this? How can I ask if I don’t know it’s there?” 
SAMH research participants 
 
We note that, in its response to the McManus review, the Scottish Government 
undertook to place a statutory duty on NHS Boards and local authorities to promote 
advance statements, and we would welcome the introduction of such a duty.  
 
We further propose that the forms required to nominate a named person and make 
an advance statement should be simplified and combined.  
 
Dealing with absconding patients (Section 25) 
The Bill proposes to allow patients who have absconded from detention elsewhere in 
the UK to receive medical treatment in Scotland as if on a Scottish order, until they 
are returned. 
 
As we outlined in our response to the initial consultation, we are opposed to this 
proposal. Section 243 of the current Act already allows for emergency treatment to 
be provided and the Scottish Government has not provided any justification for an 
extension to this. The consequences of these powers being extended could be the 
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approval of quite invasive treatment without the individual’s consent, something 
which may be required in their home jurisdiction. The additional treatment could have 
an impact on the individual’s treatment programme; the individual may not be well 
enough to have the rights to advocacy and other support explained and provided to 
them, which would be discriminatory; and this could have a long term impact on how 
the individual responds to acute mental health care and treatment, regardless of 
which jurisdiction they are in. Any treatment beyond emergency care requires a 
proper assessment of whether the individual meets the criteria for compulsory 
treatment in Scotland: it cannot be assumed that they would do so, simply because 
they meet the criteria elsewhere.  
 

3.  Do you have any comments on the provisions in Part 2 of the Bill on 
criminal cases? 
 

Periods for assessment orders (Section 29) 
Currently, an Assessment Order made in respect of someone in the criminal justice 
system can be extended once, for seven days. The Bill proposes that to extend this 
to fourteen days. We are opposed to this on the grounds that no justification has 
been provided. We are aware of concerns within the judiciary regarding the quality 
and timely arrival of reports on the mental health of offenders. We speculate that it is 
these concerns that have driven the introduction of this extension. However, the 
arguments for such an extension need to be explicitly stated in order that they can 
be debated. Furthermore, if there are problems with the quality of reports being 
provided, it does not follow that these will be solved by having more time to produce 
them, on top of the existing 35 days that are available. If there are issues relating to 
staff capacity, training or ability, then these should be addressed.   
 
Variation of interim compulsion orders (Section 34) 
We note that paragraph 124 of the Policy Memorandum explains that this section of 
the Bill is intended to give an RMO the power to recommend to a court that a person 
being held on an interim compulsion order be moved to a different hospital in order 
to ensure that they receive the correct treatment. We support this change but 
suggest that the Bill should make clear that the court should only do so on the basis 
of an RMO’s recommendation, to ensure that such transfers only take place when it 
is clinically required.  
 
Transfer of patient to suitable hospital (Section 35) 
This section allows an RMO to transfer a person on an Assessment Order, 
Treatment Order or Interim Compulsion Order to a different hospital within the first 
seven days of the order, if it becomes apparent that the hospital is not suitable. We 
suggest that the person’s named person, if  
there is one, should be added to the list of people whom the RMO must notify of 
such a transfer.  
 
Information on extension of compulsion order (Section 41) 
This section introduces a duty on MHOs when an RMO intends to extend a 
Compulsion Order, in a similar manner to that introduced by section 2 in relation to 
civil orders. Our comments on section 2 also apply here: we wish to ensure that, 
wherever possible, the MHO interviews the person and advises them of their rights.  
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4. Do you have any comments to make on Part 3 of the Bill and the 
introduction of a victim notification scheme for mentally disordered 
offenders? 
 

This section introduces new rights for victims of Mentally Disordered Offenders 
(MDO) to make representations about an MDO’s release or temporary release and 
to be told about their likely date of release. It is our understanding that this is 
intended to ensure all victims have the same rights, and that it will only apply to 
people who are detained for eighteen months or longer. 
We support the principle of equality for victims but have two areas of concern. 
 
Firstly, we are conscious that, while the length of a prisoner’s sentence can be taken 
as an indication of the severity of their offence, the length and type of an MDO’s 
detention is reflective of the severity and duration of their illness and not reflective of 
their offence. We would welcome some clarification on whether this scheme will 
ensure that those who have committed only minor offences, which would not lead to 
the victim having a right of representation if committed by a non-MDO, will not be 
affected by these provisions.  We hope that the Scottish Government can provide 
some analysis of the offences committed by existing MDOs on the relevant orders, to 
allow this comparison to take place. We note that most MDOs have Multi-Agency 
Public Protection Arrangements (MAPPA) involvement in their case who already 
take into account the concerns of victims. 
 
Secondly, we are concerned about the level of Ministerial power to vary this section 
contained within the Bill. Section 48 of the Bill gives Ministers the ability to vary the 
circumstances under which victims can make representations and the types of 
MDOs affected. We seek an explanation of the need for these powers.  
 
5.  Is there anything from the McManus Report that’s not been addressed in the 
Bill and that you consider merits inclusion in primary legislation? If so, please 
set out why. 
 
Medical reports 
We note that proposals to change the system of medical reports have been 
removed. While we were strongly opposed to the proposals made in the consultation 
to allow detention on the basis of one medical report, we have seen no evidence to 
suggest that the problems identified by McManus about medical reports have been 
addressed and we remain supportive of his recommendation to introduce a holistic 
GP’s second report. We note that a number of respondents during the recent  
consultation period expressed the view that where GPs have strong links with an 
individual, they could provide important information17. We request that the 
Committee explores with the Scottish Government the reasons for making no 
proposals in this area.  
 
 
 
 
Certificates granted under Part 16 of the Act 

                                                           
17

 Scottish Government analysis of responses to proposals for a Mental Health (Scotland) Bill, July 2014 

http://www.scotland.gov.uk/Resource/Doc/281409/0084966.pdf
http://www.scotland.gov.uk/Resource/0045/00456001.pdf
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We note that McManus recommended that expiry dates should be introduced for 
certificates granted under Part 16 of the Act, authorising specific treatments. It is our 
understanding that this has not yet happened and we believe that it should.  
 
Mental health law 
McManus made a number of recommendations intended to address the lack of 
appropriately qualified and experienced solicitors available to represent people who 
are the subject of applications to the Tribunal. In particular he recommended that 
new undergraduate or short postgraduate courses in mental health law should be set 
up, and that further in-service training should be offered. We recognise that these 
are not matters for primary legislation but strongly believe that this issue is affecting 
the quality of legal representation available and should be addressed.  
 
Advocacy 
The McManus Review of aspects of the 2003 Act reaffirmed the importance of 
independent advocacy for persons with mental health issues and noted the 
inadequacy of its provision across Scotland18. Independent advocacy is an integral 
element of patient support, particularly in terms of promoting autonomy and decision-
making. We note that the existing Act contains a right to advocacy for everyone with 
a mental health problem, but would suggest that the problems outlined by McManus 
have not been resolved.  We understand that the Scottish Independent Advocacy 
Alliance intends to propose solutions in its evidence to Committee and we believe 
these should be carefully considered.  
 
‘I’ve been offered nothing! Absolutely nothing. But maybe because my husband’s 
been my carer, maybe they’ve not felt there’s a need for any kind of advocacy, you 
know … There’s a lot of lack of communication and it needs to be sorted out.’ 
SAMH research participant 
 
6.  Do you have any other comment to make about the Bill not already covered 
in your answers to the questions above? 
 
Sections 25-27 
Sections 25-27 of the current Act place obligations on local authorities in relation to 
people who have a mental disorder and are not currently in hospital, requiring them 
to provide care and support services, and services which promote wellbeing and 
social development.   For some time, SAMH has been raising the issue that no-one 
has responsibility for monitoring local authority compliance with sections 25-27. As 
the largest mental health social care provider in Scotland, SAMH has had direct 
experience of the impact of substantial funding cuts on the provision of such 
services. We would suggest that now, more than at any other time since the 
introduction of the Act, it is particularly important that local authorities’ 
implementation of these duties is monitored. We suggest that such a responsibility 

                                                           
18

 Scottish Government, Limited Review of the Mental Health (Care and Treatment) Act 2003: Report, 
2009 http://www.scotland.gov.uk/Publications/2009/08/07143830/0 (accessed 26 February 2014),  
(“the McManus Report”), pp10-12; see also SAMH (2013), response to Public Petition PEC1494 (Scottish 
Parliament) 
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1494_L_SAMH_2
4.01.14.pdf 
 

http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1494_L_SAMH_24.01.14.pdf
http://www.scottish.parliament.uk/S4_PublicPetitionsCommittee/General%20Documents/PE1494_L_SAMH_24.01.14.pdf
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be built into existing care inspection regimes such as those operated by the Care 
Inspectorate.  
 
Mental Health Officers 
The Bill introduces new duties on MHOs: for example they will be required to give 
consent for prison to hospital transfers and to send a report to the Tribunal when a 
orders are to be extended.  We welcome these new duties but are concerned about 
the capacity of MHOs to deal with them and believe that action is needed to increase 
the number of MHOs.  In his review, McManus noted the shortage of qualified MHOs 
willing to practice as a matter of concern and reminded local authorities of their 
statutory duty (Section 32 (1) of the Act) in this regard.  
 
Alarmingly, the number of trainee MHOs has decreased from 59 in March 2012 to 33 
in December 2012: the lowest number since the survey began, and a substantial 
decrease from the 105 trainee MHOs recorded in 2008. The high proportion of 
current MHOs who are above the age of 50 completes this extremely worrying 
picture.  
 
We need action to recruit, train and retain MHOs, in order to reduce the evident 
pressure on the current workforce. This is particularly the case since MHOs often act 
as Care Managers and as service leads on areas such as drug and alcohol 
addictions or learning disabilities, in addition to their duties under the Act.  We 
suggest that the Scottish Government should, as part of its workforce planning, 
reviewing the duties, conditions and incentives of MHOs.  
 
Conclusion 
We thank the Committee for the opportunity to put forward our evidence and hope to 
have the chance to discuss it with members.  
 
 
SAMH 
August 2014 
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The Scottish Independent Advocacy Alliance 
 

Mental Health (Scotland) Bill 
 

1. Do you agree with the general policy direction set by the Bill? 
 

The Mental Health (Care & Treatment) (Scotland) Act 2003 is based on the Millan 

Principles which give it a clear rights based framework. We would like to see the Bill 

reiterate a commitment to these Principles. 

We are aware that low levels of awareness around the Millan Principles remain and 

steps should be taken to raise awareness about them amongst services users, 

carers and practitioners. As well as a lack of awareness of these Principles we 

understand that service users are not always aware of their rights such as Advance 

Statements, Named Person and Independent Advocacy. This is of major concern 

and is clearly highlighted in research published by the Mental Welfare Commission19 

which showed that few participants knew about these important safeguards.  

 
2. Do you have any comments on specific proposals regarding 

amendments to the Mental Health (care & Treatment) (Scotland) Act 
2003 as set out in Part 1 of the Bill? 

 
Tribunal timescales - We would find it useful to have more information about the 

proposal to extend the time that the Tribunal has to organise a hearing from 5 to 10 

days. We are concerned that the impact of such a change could lead to individuals 

being detained without external scrutiny for extensive periods of time. 

 

MHO duty to inform about independent advocacy - We believe that the 

requirement as described in section 2 an MHO extending an order to tell the 

individual about advocacy where practicable should be changed. It is important that 

the Bill gives a consistent message about the duty placed on practitioners to tell 

service users about independent advocacy. Early findings from our own research 

due to be published in the autumn show that service users are not always routinely 

told about their right to access independent advocacy timeously. Different groups 

repeatedly stated that if they had been told about advocacy earlier it would have 

helped them better understand their rights and what was happening to them. 

 

Section 3.- We believe that if a person is detained for up to 72 hours and hospital 

managers have a duty to inform the Mental Welfare Commission then they should 

also have a duty to inform that person’s carers or nearest relative. 

  

Section 11 -12 - We would like to see mention of when the regulations regarding 

appeals against excessive security will be introduced. In addition we believe that 

people in low secure facilities should have the right to such an appeal. 

                                                           
19

 http://www.mwcscot.org.uk/media/129344/rightsinmentalhealth-report-final_apr_2013.pdf  

http://www.mwcscot.org.uk/media/129344/rightsinmentalhealth-report-final_apr_2013.pdf
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Section 14 - We note that the Bill proposes the extension of nurses holding power 

from 2 to 3 hours. We feel that reasons for this extension should be made clear.  

 

Section 15 - We further note that the Bill proposes a substantial reduction of the 

time limit for making an appeal against transfer to a state hospital to the Tribunal 

from 12 weeks to 28 days. We believe that reasons and evidence for this change 

should be included in the Explanatory notes.  

  

Named Person - We believe that an ‘opt in’ system for appointing a Named Person 

is better and ensures that the individual has full control in the situation and we are 

concerned that the default Named Person has not been completely removed as per 

the McManus recommendation. We believe that when an individual appoints a 

Named Person their MHO or RMO should have a duty to also discuss the benefits of 

an Advance Statement and Independent Advocacy. We believe that there should be 

effective support and training available for a person appointed as a Named Person.  

 

Although the Named Person has a right to access legal representation we believe 

that they should also have a right to access independent advocacy. In addition we 

feel that consideration needs to be given to children over the age of 12 being able to 

appoint a Named Person. The other recommendations made by McManus regarding 

consulting the Named Person on the care plan and being notified about an individual 

being taken to a place of safety should be included in the Bill. 

 

Advance Statements - We believe it should be as easy as possible for a person to 

make an Advance Statement. We know that many individuals find out about 

Advance Statements and receive help from their independent advocate when 

considering whether they wish to make one and when drawing one up.  

 

We believe that a person should have the option not to submit their Advance 

Statement with the MWC if they so choose. We are concerned about who will have 

access to Advance Statements held by the MWC. There needs to be clarity about 

whether the MWC will hold a register of everyone who has an Advance Statement or 

will hold the full Advance Statement. If they have the full Advance Statement then 

there needs to be careful consideration given to who has access to the details.  

 

When an Advance Statement is overridden there should be a duty on the RMO to 

meet with the individual to explain the reasons for such an override. This would help 

the individual to better understand how the Advance Statement can be strengthened 

in the future.  

 

In the instance of an individual not having an Advance Statement and being in the 

process of being discharged from hospital there should be a duty on the RMO to 

discuss the importance of having an Advance Statement. The value of an Advance 
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Statement should be raised with the individual as part of the aftercare discussions. 

This would fit with the McManus recommendation regarding the promotion of 

Advance Statements. 

 

Section 25 - We do not support this proposal and are concerned about the treatment 

of a patient who has absconded especially if they do not have access to independent 

advocacy if they are in other parts of the UK. 

 

3. Do you have any comments on the provisions in Part 2 of the Bill on 

criminal cases? 

 

Section 29 - We do not support the extension of the assessment order from 7 to 14 

days without clear evidence. 

 

4. Do you have any comments to make on Part 3 of the Bill and the 

introduction of a victim notification scheme for mentally disordered 

offenders? 

 

We would like to see a clear statement regarding minor offences committed by 

individuals with a mental disorder not being included in the victim notification 

scheme. Also we are concerned about the Power of Ministers to vary section 48 and 

would like to see clarification around this. 

 

5. Is there anything from the McManus Report that’s not been addressed in 

the Bill and that you consider merits inclusion in primary legislation? 

 

The SIAA is concerned that the MacManus Report highlighted a number of issues 

regarding access to independent advocacy including appropriate levels of provision, 

adherence to the SIAA good practice guidance, collective advocacy and advocacy 

for carers. It is disappointing to see that almost a decade after the legislation was 

introduced we still have people with a statutory right unable to access independent 

advocacy for one reason or another. We call for the Bill to make provision for more 

scrutiny of the implementation of section 259 regarding independent advocacy. 

 

We are in the process of finalising our biennial research into the national funding and 

provision of advocacy in Scotland. Early findings indicate that overall funding for the 

2013-2014 year may be, in real terms, 5% lower than for the 2011-2012 year, most 

organisations report a standstill or reduced budget.  Meanwhile demand for 

advocacy has increased by over 5% in the same period.   

 

Role of advocacy commissioners 

We believe that consideration needs to be given to the strengthening of the duty 

placed on NHS Boards and partner Local Authorities to ensure availability of 

independent advocacy in their areas. 
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We have concerns about some commissioners not following the Independent 

Advocacy: A Guide for Commissioners (2013) regarding all aspects of strategic 

planning including; 

 Clarity about the definition of independent advocacy – we are still 

encountering different definitions of independent advocacy that don’t fit with 

the legislation. As a consequence there are still some areas that don’t meet 

the statutory requirements regarding access to independent advocacy. 

 Commissioning – there are still many variances in commissioning practice 

that don’t always consider the strength of small user led organisations 

 Planning – in some areas there is very little evidence of effective planning for 

the development of advocacy. 

 Consultation with service users – in some areas there is very little evidence of 

meaningful and effective consultation with users about advocacy provision. 

 User involvement – we are still to see effective and meaningful user 

involvement in some areas. 

 Realistic levels of funding for the population – advocacy organisations report 

levels of funding that do not effectively cover the populations they serve.   

 Sustainable funding levels – from both statutory and non-statutory sources. 

We know that independent funders and trusts are reluctant to fund 

organisations that do not have guaranteed core funding for a reasonable 

amount of time. 

 Monitoring – we know that in some areas there is little or no effective, 

meaningful, qualitative outcome focussed monitoring of the advocacy 

delivered. 

 Evaluation – organisations report that funding for external evaluation is often 

not included in their funding. 

 Ongoing support – some organisations report that there is little ongoing 

support from commissioners and funders. 

 

We are concerned about quality assurance at the strategic level of planning; there 

isn’t any monitoring of strategic plans which should be produced every 3 years. 

Some commissioners do produce them some don’t.  

 

Some organisations report that monitoring is either non-existent or purely 

quantitative and does not consider impact or advocacy outcomes. 

 

We believe that the Mental Welfare Commission should have a role in monitoring the 

planning and commissioning of independent advocacy to ensure that this is done in 

a manner compliant with the Independent Advocacy: A Guide for Commissioners 

(2013).  
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Access to advocacy  

Currently the legislation is not being followed in some areas. For example many 

organisations have reported that their Service Level Agreement requires that they 

prioritise people subject to compulsory measures under the Mental Health Act. As a 

result of this, along with the reduced budgets and increased demand, they have 

been forced to introduce waiting lists which can involve lengthy waits, sometimes for 

as long as several weeks for people with mental disorder not facing compulsion.  

 

There are also reports about misunderstanding of the right of access to advocacy 

amongst some commissioners who appear to believe that only people who are 

detained have a right of access. 

 

We are increasingly receiving calls from parents with mental disorder facing child 

protection issues who need advocacy support but are unable to access it. This can 

be due either to the requirement placed on their local advocacy organisation to 

prioritise those facing compulsory measures or, because of waiting lists and high 

demand their local advocacy provider cannot respond in what can often be a fairly 

short time span to support them through the process.   

 

While independent advocacy is available to some degree for all adults with a mental 

disorder in almost all areas of Scotland the situation is very different for children with 

a mental disorder. Many areas of Scotland do not have independent advocacy 

provision for children with either learning disability or mental health problems. Even 

children, who are detained, in some areas, do not have access to independent 

advocacy. 

 

There is only limited access to collective advocacy across Scotland.  In some areas 

advocacy organisations providing one to one advocacy have gone on to develop 

collective advocacy in addition but gaps in provision remain. 

 

There is still a great deal of confusion regarding the definition of independent 

advocacy.  The definition in the Act is clear, the accompanying Code of Practice 

states  

‘Independent advocacy should be provided by an organisation whose sole role is 

independent advocacy or whose other tasks either complement, or do not conflict 

with, the provision of independent advocacy. If the independent advocacy service or 

advocate has a conflict of interest, they should inform all relevant parties of this, and 

should withdraw from acting for the patient.’ 

We believe that the MWC should have a role in monitoring availability of and access 

to independent advocacy. 

 

Quality assurance  

We are concerned about a situation arising in response to the Social Care (Self-

directed Support) (Scotland) Act 2013. Reports are coming from a number of areas 



HS/S4/14/29/8 

28 

about organisations and individuals who are advertising or wish to advertise that they 

provide independent advocacy which can be purchased by service users by means 

of Direct Payments.  We are concerned that some of the most vulnerable people 

who need advocacy are also going to be the least likely to be able to afford it. 

We believe that independent advocacy should be free at the point of access 

therefore this development could leave vulnerable individuals open to exploitation. 

The Social Care (Self-directed Support) (Scotland) Act 2013 refers to independent 

advocacy as defined in the Mental Health (Care & Treatment) (Scotland) Act 2003. 

The SIAA Principles & Standards for Independent Advocacy clearly state the 

importance of being ‘accountable’ and ‘free from conflicts of interests’ as key 

components of high quality advocacy. We believe that the robust systems in place 

for the procurement of independent advocacy need to be strengthened in this 

context in order to safeguard vulnerable groups. 

 

We feel that the proposed Mental Health Bill is an important opportunity to reinforce 

the duties on Local Authorities and NHS Boards and to ensure that everyone is clear 

on the definition of independent advocacy and the structures within which it can be 

provided. Ultimately we want to see the right of access to high quality independent 

advocacy for everyone covered by legislation become a reality. We believe that the 

role of ensuring access to good quality independent advocacy for all with a mental 

disorder should be covered within the remit of the MWC. 

 

We hope to have an opportunity to discuss our response and further evidence with 

the Committee. 

 

2014 edition of the Advocacy Map 

http://www.siaa.org.uk/resources/publications-category/advocacy-maps/ 
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The Mental Health (Care & Treatment) (Scotland) Act 2003 gives anyone with a mental disorder 
a right of access to independent advocacy.  Advocacy helps to safeguard peoples’ rights, give 
individuals and groups a voice and supports people to have control and choice in their lives.

In our written evidence submitted to the Scottish Parliament Health & Sport Committee we 
expressed grave concerns about access to advocacy. We are concerned that not all NHS Boards 
and Local Authorities are fulfilling their duties with regard to ensuring access. We believe that 
the duties regarding implementation of section 259 of the Act need to be strengthened. 

There has been a significant real terms reduction in funding for advocacy.

Findings from the latest edition of the regular biennial quantitative research into funding and 
provision of advocacy in Scotland carried out by the Scottish Independent Advocacy Alliance 
show that:

1. Around 27,000 people accessed advocacy in 2013/14, an 8% increase over numbers   
 accessing advocacy in 2011/12.

2. Average spend per head on advocacy across Scotland decreased from 2011/12 to £2.07.

3. 65% of advocacy organisations said that their funding had either remained static (cut  
 in real terms) or decreased in recent years

4. The total spent on advocacy by NHS Boards, Local Authorities and the Scottish    
 Government between April 2013 and March 2014 was £11,266,058.

5. As a result of limited resources and increased demand, many advocacy    
 organisations report that they have introduced waiting lists and that people now have  
 to wait for, in some cases, considerable periods before they can access advocacy.

6. 50% of advocacy organisations report a requirement by funders to prioritise   
 provision to people who are facing compulsory measures under the terms of the  
 Mental Health (Care & Treatment) (Scotland) Act 2003.

7. Over 20% of organisations no longer have the resources to undertake awareness   
 raising activities

8. Spend from non-statutory sources in 2013/14 = £610,329, over £50,000 less than in   
 2009/10.

http://www.siaa.org.uk/wp-content/uploads/2014/11/AdvocacyMap_Interactive_2014.pdf
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Gaps in Provision
The static or reduced funding, prioritisation of those facing compulsory measures, 
introduction of waiting lists and reduced levels of awareness raising have resulted in limited or 
no access to independent advocacy for many people with a statutory right of access. People 
with mental health problems, learning disabilities or dementia who, while not subject to 
compulsory measures under the Mental Health Act, nevertheless have urgent need of 
independent advocacy support, face lengthy waits or, in some cases, are unable to access such 
support. This despite the clear statement in the Act 

259 Advocacy1  

 (1)  Every person with a mental disorder shall have a right of access to independent    
        advocacy

This limited or reduced access applies to adults and to children. Indeed in 10 Local Authority 
areas of Scotland children and young people with a Learning Disability or Mental Health 
issue do not have access to independent advocacy despite their statutory right of access.  

While funding is an issue across sectors and organisations there has been a significant real 
terms reduction in funding for advocacy. As a result the duties placed on NHS Boards and 
partner Local Authorities are not being met in many areas of Scotland leaving some of our 
most vulnerable citizens without independent advocacy support and without a voice. 

According to research2 at any one time in Scotland around 1.2 million people (21% of the total 
population) have a right of access to independent advocacy under the Mental Health (Care & 
Treatment) (Scotland) Act 2003.  In the 2013-2014 year 27,000 people accessed advocacy. 

The Map shows that the available resources for advocacy are shrinking while demand is 
increasing. Access to independent advocacy, even for those with a statutory right, is becoming 
ever more difficult; fewer people are being made aware of independent advocacy and of their 
right of access. Increasingly waiting lists are being introduced and people have to wait for far 
longer before being able to have advocacy support.

To ensure the right of access to independent advocacy included in the Mental Health 
(Care & Treatment) (Scotland) Act 2003 is fully met the mental health bill currently 
making its way through the Parliament must include measures to strengthen the 
implementation requirements.

The Scottish Independent Advocacy Alliance (SIAA) is Scotland’s national membership body for 
advocacy organisations. The SIAA promotes, supports and defends independent advocacy in Scotland. 
It aims to ensure that independent advocacy is available to any person who needs it in Scotland.

1 Mental Health (Care and Treatment) (Scotland) Act 2003
2 Mental Health: New Understanding, New Hope: World Health Organisation, Health Needs 
 Assessment Report: NHS Health Scotland,  Alzheimer Scotland Action on Dementia
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Inclusion Scotland 

 

Mental Health (Scotland) Bill 

 
1. Introduction 
 
1.1 Inclusion Scotland is a network of disabled peoples' organisations and 

individual disabled people. Our main aim is to draw attention to the physical, 
social, economic, cultural and attitudinal barriers that affect disabled people’s 
everyday lives and to encourage a wider understanding of those issues 
throughout Scotland. 
 

1.2 It is essential that Mental Health legislation takes account of obligations 
under the United Nations Convention on the Rights of Disabled People 
(UNCRPD) and not just those under the European Convention of Human 
Rights (ECHR). 

 
2. United Nations Convention on the Rights of Disabled People 

 
2.1 Inclusion Scotland has been consulting disabled people across Scotland about 

whether the Scottish and UK Governments are meeting their obligations to 
protect, promote and enhance the human rights of disabled people under the 
UNCRPD20.  

 
2.2 Our consultation has highlighted a number of issues of concern regarding the 

care and treatment of people with mental health problems that are relevant to 
this Bill, particularly in relation to compulsory detention and treatment orders, 
advance statements and named persons, which inform our responses below. 

 
2.3 In an online survey of disabled people conducted by Inclusion Scotland this 

summer, 42% of those responding said their experience of mental health 
treatment had got worse the last 5 years, and only 15% said it had got better. 
29% said that mental health treatment was rarely or never adequate to meet 
their needs, 14% said it was sometimes adequate and only 14% said it was 
mostly adequate. 42% said that other mental health services had got worse, 
with only 24% saying they had got better. 
 

2.4 In a General Comment on Article 12 of the UNCRPD (Equal recognition before 
the law) published in April this year21, the United Nations Committee on the 
Rights of Persons with Disabilities makes some important observations about 
State Parties’ obligations regarding people with cognitive or psychosocial 
disabilities being disproportionately affected by substitute decision-making 
regimes and denial of legal capacity.  

2.5 Substitute decision-making regimes can take many different forms, including 
plenary guardianship, judicial interdiction and partial guardianship. However, 
these regimes have certain common characteristics: legal capacity is removed 
from a person; a substitute decision-maker can be appointed by someone other 

                                                           
20

 Information around Inclusion Scotland's work on the UNCRDP. http://www.inclusionscotland.org/  
21

 http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement  

http://www.inclusionscotland.org/
http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G14/031/20/PDF/G1403120.pdf?OpenElement
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than the person concerned, and this can be done against his or her will; and 
any decision made by a substitute decision-maker is based on what is believed 
to be in the objective “best interests” of the person concerned, as opposed to 
being based on the person’s own will and preferences. 

 
2.6 It states that “States Parties have an obligation to provide persons with 

disabilities with access to support in the exercise of their legal capacity”. This 
would include supported decision making, and can include as peer support, 
advocacy (including self-advocacy support), or assistance with communication. 

  
“States Parties’ obligation to replace substitute decision-making 
regimes by supported decision-making requires both the abolition 
of substitute decision-making regimes and the development of 
supported decision-making alternatives. The development of 
supported decision-making systems in parallel with the 
maintenance of substitute decision-making regimes is not 
sufficient to comply with article 12 of the Convention. 

 
2.7 The UN Committee’s General Comment also makes significant observations 

relevant to compulsory detention and compulsory treatment: 
 

“The denial of the legal capacity of persons with disabilities and 
their detention in institutions against their will, either without their 
consent or with the consent of a substitute decision-maker, is an 
ongoing problem. This practice constitutes arbitrary deprivation of 
liberty and violates articles 12 and 14 of the Convention.”; and 
 
 “Forced treatment by psychiatric and other health and medical 
professionals is a violation of the right to equal recognition before 
the law and an infringement of the rights to personal integrity (art. 
17); freedom from torture (art. 15); and freedom from violence, 
exploitation and abuse (art. 16).” 

 
2.8 The Health and Sport Committee may wish to ask the Scottish 

Government how it intends to review existing mental health policy and 
practice in light of the UNCRPD General Comment. 

 
3. Compulsory Detention Orders and Compulsory Treatment Orders 
 
3.1 We welcome that the Policy Memorandum to the Bill recognises that, given that 

the provisions of the Mental Health (Care and Treatment) Act 2003 allow for 
compulsory treatment and detention, they have an effect on the human rights of 
the persons subject to such measures. 

 
3.2 Given that recognition, it is essential that the changes proposed by this Bill are 

made only if there is overwhelming evidence that the present provisions are 
having a detrimental effect on the human rights of persons affected by them, 
including their health and well-being. Amendments should be judged on 
whether they enhance human rights, and not on administrative convenience. 
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3.3 Inclusion Scotland are therefore concerned about the following proposals: 

 To increase the period of short term detention pending a determination 
of an application by the Tribunal from 5 days to 10 days. 

 To extend the power of a registered nurse to detain a person for the 
purpose of an examination from two to three hours. 

 To reduce the period when a person can appeal against a transfer to 
the state hospital from 12 weeks to 28 days. 

 
3.4 The Committee should ask the Scottish Government what evidence it has to 

support these changes; how they enhance rights of persons affected; and how 
they are compatible with the Scottish Government’s obligations under the 
UNCRPD. 
 

3.5 Where a person’s liberty is being restricted, it is vital that any period where they 
are being detained without independent review or examination is minimised, 
and that rights of appeal are maximised.  

 
3.6 The use of compulsory treatment orders and compulsory detention orders 

(CTOs), by definition, restrict the rights and freedoms of the service users. They 
should be used only when absolutely necessary. They should also be regularly 
reviewed, including when requested by the service user. 

 
3.7 The extent to which CTOs are used in Scotland should be monitored and 

benchmarked against practice elsewhere in the UK to ensure that the rights of 
service users are not being unduly restricted, and that mental health services 
are being provided in a way that best meets the mental health needs of service 
users. 

 
4. Named Persons 
 
4.1 Inclusion Scotland agrees with the policy memorandum that a person should 

only have a named person where they choose to have one. We also agree that 
the named person should consent to being the named person. Both these 
decisions should be based on informed choice and both the individual and the 
named persons should be fully aware of the rights and responsibilities of the 
named person. 
 

4.2 We share the concerns of the SAMH, in their written evidence, that the Tribunal 
will retain the power to appoint a primary carer or nearest relative as named 
person by default unless the individual opts out. This would seem to be contrary 
to the policy memorandum. 

 
4.3 We welcome that the Scottish Government has not included in the Bill the 

proposal that was in the draft Bill that would have removed the automatic right 
of the named person to be involved in tribunal and court hearings. We also 
agree with SAMH that the named person should be consulted by the Mental 
Health Officer (MHO) on the proposed care plan and notified if the person is 
taken to a place of safety, or any other significant change in treatment or 
detention. 

 



HS/S4/14/29/8 

32 

5. Advance Statements 
 

5.1 Inclusion Scotland support the proposal to establish a central register for 
advance statements. Advanced statements are an important safeguard for 
protecting human rights by allowing an individual to state what forms of 
treatment are acceptable to them if they are subject to a compulsory treatment 
order.  
 

5.2 However, as advance statements will contain highly sensitive information about 
the person, it is important that there are safeguards built in to the register to 
protect the privacy of the individual, and ensure that advance statements are 
only accessible to those who need to know what is in them. 

 
5.3 Disabled people have told Inclusion Scotland that, although pockets of good 

practice do exist, advance statements are not widely promoted by mental 
healthcare providers and many service users are unaware of them. 

 
5.4 Inclusion Scotland therefore believes that there should be a statutory duty on 

Health Boards to promote advance statements. 
 
 

6. Advocacy 
 

6.1 Whilst the 2003 Act established a right to independent advocacy, provision 
varies across Scotland. Where it is available, it is often only when a condition 
has reached a critical stage. Early independent or peer advocacy support in 
planning and considering treatment options can help prevent a deterioration of 
mental health, and thus avoid the need for critical intervention, including 
compulsory treatment.  
 

6.2 The Committee may wish to explore with the Scottish Government and Health 
Boards what is being done to improve the availability of advocacy services to 
meet the needs of service users and duties under the 2003 Act. 

 
7. Learning Disability 

 
7.1 People with learning disabilities and autistic spectrum disorders (ASD) are 

being included under the Mental Health (Care and Treatment) (Scotland) Act as 
having mental disorders, even where they have no mental health problems. 
This leads to inappropriate diagnosis and treatment. 
 

7.2 Section 328 of the 2003 Act defines "mental disorder" as “any mental illness, 
personality disorder, or learning disability, however caused or manifested.” 
Persons deemed to have a mental disorder can be subject to any of the 
provisions of the Act, including Compulsory Treatment Orders or Compulsory 
Detention Orders. 
 

7.3 People with learning disabilities have told Inclusion Scotland of their concerns 
that they can be subject to “compulsory treatment” as a result of their learning 
disability alone. They are told what they can and cannot do, who they can and 
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cannot meet and be compelled to undergo treatments because they “don’t 
know what is good for them”. 

 
7.4 Inclusion Scotland believes that including those with learning disabilities or ASD 

as having mental disorders is discriminatory and would urge the Committee to 
raise with the Scottish Government amending the 2003 Act to remove them 
from its scope. 

 
8. Conclusion 

 
8.1 Inclusion Scotland would like to see the provision of mental health 

services in Scotland improved to meet the standards described in the 
McManus Report. In particular we would like to see high quality 
preventative and reactive mental health treatment and services, and 
improved access to independent and peer advocacy, to meet unmet need 
and reduce the need for compulsory treatment. 

 
 
Inclusion Scotland 
August 2014 

 
 


	Agenda
	Subordinate Legislation
	Mental Health - Written Submissions
	Mental Health Network Greater Glasgow
	The ALLIANCE
	Carers Trust Scotland
	SAMH
	Scottish Independent Advocacy Alliance
	Inclusion Scotland


